Environmental and Social Impacts of Expansion of the 
Extractive Industries Sector

Cambodian civil society is disturbed by the escalating number of licenses for mineral resources being allocated to private sector investors in the absence of an adequate legal framework or environmental and social safeguards. Neither the joint monitoring indicators (JMIs) nor the National Strategic Development Plan (NSDP) refer directly to mining or the extractive industries sector. Nevertheless, civil society groups have prepared this Position Paper to analyze the legal framework, summarize concerns relating to impacts and make recommendations for improved social and environmental responsibility for the Royal Government of Cambodia (RGC), Development Partners and Companies. It has been coordinated by NGO Forum’s Land and Livelihoods Programme in consultation members and partners and should be read in conjunction with the Position Paper on “Management of Revenues from Oil, Gas and Mining”.
1) Background
In the 1990s and early 2000s, the mining sector grew steadily in Cambodia. Some negative impacts were reported: displacing small-scale miners, restricting access of local communities to areas they depended on for their livelihoods, violating communities’ traditional lands, and poisoning water sources. 

Since 2005 the sector has changed drastically; in 2006 alone six licenses for large scale exploration were granted to international companies and medium scale mining continues to expand rapidly. During 2007 and 2008 an unknown number of international companies (suspected to be considerable) have shown interest in, and reached various agreements with the RGC for, large scale exploration. If exploitation on this scale goes ahead, the impact would be unimaginable to most Cambodians, and would inevitably alter local landscape and ecosystems, with impacts likely felt nationally. This growth in investments has not been matched by improvements in accountability or transparency. Civil society suspects that lack of corporate social responsibility evident until now indicates that this investment is unlikely to benefit the majority of Cambodians in terms of resource revenue or employment opportunities.  
2) Legal framework for mining

Under Cambodia’s Constitution all mineral resources are the property of the State and should be regulated by law.
 Two laws cover their management and exploitation: the Law on Mineral Resource Management and Exploitation (2001) and the Law on Environmental Protection and Natural Resources Management (1996). In addition to this, some foreign companies are also bound by the legal frameworks of their home countries and OECD social accountability guidelines. Civil Society has a number of concerns about this legal framework:

a. Inadequacy and lack of clarity of existing Mineral Law

The current law on Mineral Resource Management is weak and has a number of gaps.  These include a lack of provisions for those displaced by mining operations.  The law states that before entering any privately owned land for exploration or mining, the concessionaire must compensate the “private land owner” for any inconvenience and damage to the land.
  This potentially leaves those with out legal title (i.e. most Cambodian households) with little protection.

All operators must obtain licenses from by the Ministry of Industry, Mines and Energy (MIME) before they begin either exploration or exploitation activities.  Licenses for exploration or exploitation must be issued following the procedure set out by sub-decrees
.  The most important is Circular #001 which lists breaches of contract which will cause the license to be suspended (II) and states that if the licensee does not remedy the problem, then the license will be revoked (III4). 
b. Use, Development and Exploitation Concessions

The legal framework for how these companies are being given “mining concessions” is not clear. Council for Development of Cambodia documentation states that Use, Development and Exploitation concessions include mining concessions, to a maximum size of 10,000 ha.
  However it is not clear how these concessions should be granted, how they can be used, who awards and administers them, and how they relate to mining licenses. At present, concessions are being given during or before the exploration stage, before extraction agreements have been signed and a significant number are larger than the legal maximum size.
c. Lack of enforcement of existing law

As mentioned above, exploitation requires a specific license which can be revoked if breached. However, this law is not being enforced, for example local communities allege that exploitation is being conducted by companies who only have an exploration license, an activity requiring the license to be suspended pending investigation (Circular #001, II10). Many mining operations also breach the rights of Cambodia’s indigenous people.  The Land Law gives indigenous communities the right to continue to live on and manage their traditional lands according to traditional customs, until they are able to get collective title.  Therefore any exploration or mining license granted on traditional indigenous land is unlawful if it impedes the community’s ability to continue to manage the land according to their custom.

d. Access to information

Access to information is a concern as the Mineral Law specifically states that all applications, reports, plans and notices concerning exploration and exploitation are confidential.
  This means that a lack of transparency is actually built into the legal framework.  However, the Environment Law provides that all license-holders must conduct an Environmental Impact Assessment (EIA), follow an environmental management plan and to restore and rehabilitate the area once the license expires
. Additionally, on request from the public, the Ministry of Environment (MoE) should provide information on its “activities” and encourage public participation in environmental protection and natural resource management.
  This is an example of overlapping jurisdiction and a conflict in the law regarding disclosure of these important documents.

3) Current trends, potential impacts and implications
Reports from civil society indicate that the granting of concessions is proceeding at an alarming rate across Cambodia. However, almost no information has been made publicly available by MIME, MoE or other relevant ministries, or by the companies themselves. The following analysis is therefore based on secondary sources and allegations from communities affected by concessionaires, which merit further investigation from responsible authorities. 

a. Known mining licenses:
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Please see Annex 1 for the details of each known mining license per province.
Mining licenses which are known by civil society groups are shown in the above map. This is incomplete and the operational status of these companies is not clear: in Mondulkiri province, 18 companies have been granted exploration licenses and no exploitation licenses have been granted, but 2 companies are reported to be exploiting already
. The 1,500 km2 Kenertec project is described in greater details in the case study below. The concentration of Mining exploration in the NE region is part of the RGC’s designation of this area as the “4th Economic Development Zone”. 
b. Allocation of mining licenses inside protected areas,
 protected forests and ecologically sensitive areas. 
The map above suggests that more than half of Cambodia’s Protected Areas and Protected Forests (PA/F) have exploration licenses granted within their boundaries. An Australian Company, Indochine Resources, was granted an exploration license for mineral resources across 54% of Virachey National Park in mid-2007
. The case study in the Forest, Concessions and Plantations Position Paper reveals that 22% of the area of 6 PA/Fs Mondulkiri and Ratanakiri has been allocated for mining exploration. Sand dredging in coastal areas such as Phnom Krasop National Park, Koh Kong, is reported to be destroying mangrove estuaries. In addition to the impact of concessions on the overall integrity of PA/Fs, organizations working in these areas report secondary problems such as increased illegal wildlife hunting by company staff and guards. Chapter 8 of the 2008 Protected Area Law restricts use of natural resources in the core and conservation zones. However, in December 2007 MoE announced that mining companies no-longer had to undertake Environmental Impact Assessments as a pre-condition for receiving an exploration license and that from now on, zoning of protected areas could only be done once mineral resource “Master Plans” had been developed through collaboration between MoE, MIME and prospective mining companies.

c. Summary of key impacts reported by local communities
Without access to the relevant EIAs, it is not possible to assess the potential impact and to what extent mitigation measures proposed by the companies are adequate. Some negative impacts are already being reported by local communities to NGOs resulting from the exploration or illegal exploitation activities of mining companies. In Preah Vihear, Mondulkiri and Ratanakiri local communities allege that during 2008 large numbers of cattle died as a result of the use of poisonous chemicals in processing, for example leaching to extract gold from ore.  In Mondulkiri and Ratanakiri, local communities made numerous allegations of environmental pollution (such as water sources) from illegal small and large-scale mining operations
. They also reported a number of deaths (including one child) from accidents in un-safe mines. Affected communities claim that loss of access to agricultural lands and forest resources has already undermined food and water security and they are fearful of the impact of future expansion of extraction activities. Additionally, mining activities increasingly involve the threat of relocation without resettlement plans.
d. Lack of consultation with affected peoples or free, prior or informed consent

These licenses have all been granted without the free, prior, and informed consent of affected communities.  Where consultation has occurred, it has frequently been only done with commune and/or village chiefs (who do not necessarily represent the communities’ concerns) and some affected communities allege they were ill-informed and intimidated. 

e. Militarization of mining operations leading to threats and intimidation: 
Whilst civil society understands the need to protect mining exploration activities with guards, they are very concerned about increased military involvement reported at many of the large mining sites such as Southern Mining, Friendly Nation, Rattanak - Kenertec and Cambodia Iron and Steel. This militarization is consequently associated with other problems for local communities: 
· Access restrictions:  In Preah Vihear, access is already being restricted on some roads surrounding large mining concessions which have reduced movement between adjoining communities. Demarcation of concession boundaries has also restricted community access to forest resources. 

· Intimidation and threats of displacement: In Anlong Chrey and Anlong Phe communes (Thalla Barivat district, Stung Treng) communities in at least 3 villages (Anlong Chrey, P’Ao and Veal Po) have been given notice to vacate their land without any resettlement plan or the promise of compensation. Community members worry that current occupation by military police would allow easy deployment of forces to aid in village eviction process and may involve aggression. In Chong Plas Commune, Keo Seima District, Mondulkiri, some people have been told they will be relocated, and others have been forced to “sell” their land to mining companies under the threat it “will be mined anyway”
. 

f. Secondary impacts 

Large-scale mining in Cambodia is expected to require significant infrastructural support. Both iron and bauxite extraction only have economic returns when conducted on a large scale, both require significant sources of electricity and water and cheap transportation. These additional developments will exacerbate impacts such as displacement of local communities, deforestation and impacts on biodiversity, destruction of watersheds and disruption of water supplies, and increasing demand for energy. 

g. Lack of institutional capacity to coordinate mineral resource extraction and its implications for management 

The growing in demand from investors in the extractive industries sector and the increased number of licenses issued has not been matched by an equivalent increase in institutional capacity of the Government. There are significant institutional and capacity gaps within the government agencies responsible for coordination, contracting and monitoring of the extractive industry sector. Additionally, no overall framework guides operations. One implication is lack of coordination of development plans; areas under exploration activities face simultaneous expansion of other projects such as road construction, hydropower dams and agro-industrial plantations. Given the lack of information disclosure described above and the lack of harmonized vertical or horizontal development planning, the cumulative impact of these proposed activities is unknown and it not measurable by any of the environmental or social assessment frameworks currently available.

4) Case study on Kenertec Co. Ltd
	Kenertec Co. Ltd., a South Korean manufacturer of industrial burners and energy-related equipment, was founded in 1997 and listed on the KOSDAQ Stock Exchange in 2003. It has partnered with POSCO (world’s 4th largest steel company) on some projects. The Kenertec group has recently expanded into mining and related activities, including coal-mining and liquefaction in Indonesia, Vietnam and Cambodia
.

The company operates in Cambodia under the name of Kenertec Resources Co. Ltd (JVA with Rattanak Stone Ltd).  Known projects underway in Cambodia include: 

1. 1520 km2 “concession” north of/overlapping with Prey Lang Forest and its buffer areas (see yellow highlighted concession on map). 

2. Take-over of 9 operational mines, including acquisition of Rattanak Stone and its iron mine in Rovieng, Preah Vihear.
  Kenertec estimates iron ore at the Rovieng mine at 200+ million tons, more than 65% described as high quality hematite and magnetite. 

3. 60,000 hectare (600 km2) economic land concession for biomass inhabiting “scrubland.”
  

Kenertec’s future plans for the Iron Ore site at Rovieng include extraction by early 2009; transportation by road, 80km, (being constructed currently) to the Mekong, and downstream by 2000 ton barges
. Their anticipated production from this one site is 2 million tons/year, anticipated sales are 160 billion (sold at USD 80/ton) / year; and profits are estimated to be USD 38 million / year. Plans for other sites are unknown. Although there are no known ESIAs, information available points to rapid transformation of the highly sensitive and environmentally critical Prey Lang and upper Mekong areas into an industrial zone. Primary effects include loss of biodiversity, massive population displacements, destruction of important ecological service providers (forests, river systems), and disruptions in Tonle Sap system/threats to regional food and water security. Because their contract was not made public, it is not clear if Kenertec’s “concession” license is for exploration or extraction. This is particularly worrying considering Kenertec’s lack of experience in the mining sector. Additionally, Chinese ore estimates from the area show that Kenertec’s production estimates could be exaggerated, suggesting an attempt to boost their suffering stock value.   

Kenertec’s involvement in this area will have further repercussions throughout the region. Extracted materials will be transported to Vietnam via the Mekong in 2000-ton barges that will require river dredging. The size of their Economic Land Concession, which is six times the maximum legal limit, sets another negative precedent in Cambodian land dealings, as do personnel in military uniforms guarding the Rovieng iron-ore mine.


5) Recommendations 
Recommendations to the Royal Government of Cambodia: 

1. Government agencies (including MIME, MoE and Ministry of Health) urgently investigate the allegations of illegal mining activities and environmental and social impacts made by affected communities. 

2. Adopt a JMI at the 2008 CDCF to create a public log-book of all pending and granted licenses for mineral resource exploration and exploitation (based on the provisions of Article 20 of the Law on Management and Exploitation of Mineral Resources) which is updated quarterly.
3. Complete the national legal framework guiding the extraction of mineral resources, prioritize the implementation and enforcement of national and international legislation (including re-instating that EIAs are required for exploration licenses) and revoke licenses in the case of non-compliance.
4. New applications for concessions that overlap PA/Fs must be reviewed by the technical agency responsible for management, e.g., MoE/ANCP
 and MAFF/FA, plus any other relevant stakeholders, as required by Article 10 of Environmental Protection Law and Articles 4 and 35 of the Forestry Law. 
5. Compile all mineral resource deposit data and develop a national mineral resource management strategy before offering extraction rights to ensure sustainable use. This will mitigate negative social and environmental impacts, provide all companies with equivalent information and ensure the best deal for Cambodian investors.
6. Design and implement a national policy for social and environmental responsibility in the extractive industries sector which includes the following: 

· Revised Environmental Impact Assessment guidelines which employ multiple stakeholder participation and meaningfully fulfill their objectives;
· Ensure that all aspects of the award of rights, from pre-qualification to the implementation of contractual commitments by companies, are open to oversight by Parliament;
· Establish an independent public agency with the mandate, resources and expertise to continuously oversee all aspects of the award of rights including the monitoring of health and socio-cultural impacts. Additionally, monitors under the supervision of PA/F authorities should monitor all exploration activities within PA/Fs;
· Develop provisions which will enable civil society groups and the wider public to have full access to information relating to the Extractive Industries Sector, according to international best practice standards as set out by the ICMM and EITI
;
· Ensure that people affected by the activities of extractive industry sector groups have the opportunity for free, prior and informed consent.
7. MIME suspends all mineral exploration activities in or near PA/Fs until zonations are officially approved through a cooperative and transparent stakeholder review process. All responsible government agencies enforce a moratorium on the granting of exploration and extraction licenses in indigenous areas until indigenous communal land titling is complete. 
8. Issue an order requiring the cooperation and support from provincial authorities to implement and enforce the above recommendations.

Recommendations to Development Partners

9. Urgently provide technical and financial support to relevant government agencies to develop a national policy for social and environmental responsibility in the extractive industries sector (as described in recommendation # 3).
10. Ensure that all Extractive Industry issues (licensing, contracts, revenues and impacts) are discussed in relevant TWGs and initiate discussions with key government agencies about establishing a Technical Working Group on Extractive Industries to coordinate this sector to ensure equitable benefit sharing.
11. Promote alternative land and resource use based on sustainable financing options. These options could include ecotourism, carbon storage credits under the REDD framework, and endowments
.
12. Development Partners from countries which mining companies investing in Cambodia originate from should work with Embassies, Private Sector Forums, individual companies and the RGC to ensure that investment are done responsibly with minimal environmental and social impacts. 
Recommendations to Mining Companies 

13. Companies must abide by international best practice standards as set out by the ICMM and EITI.
14. Companies with operational safeguard policies should ensure compliance at every stage of design, planning, operations and recovery, even if these guidelines go beyond provisions in National Cambodian Legislation.
For more information on the issues raised in this paper, please contact:

Mr. Pen Raingsey, Land and Livelihoods Program Coordinator (Acting)

Tel: (855-23) 214 429

Fax: (855-23) 994 063

E-mail: ngoforum@ngoforum.org.kh
Website: http://www.ngoforum.org.kh
Address: #9-11, Street 476,

Sangkat Tuol Tompoung,

Khan Chamkarmorn, PO Box 2295, Phnom Penh

	Annex 1: COMPANIES WITH MINING LICENSES BY PROVINCE

	BATTAMBANG
	Oxiana Cambodia Limited and Shin Ha Mining Company Ltd 

	Cambodia Mining Development Co. Ltd.
	Southern Gold Ltd 

	Jireh International Cambodia Construction & Import-Export Co. Ltd.
	Summer Gold Investment PVT Ltd 

	Ultra Marine Kiri (Cambodia) Co. Ltd
	Zhong-Xin Industry Investment Cambodia Co 

	Kampong Chhnang
	ODDORMEAN CHEY

	Meas Sopheap Co. Ltd.
	Angkor Wat Cement Ltd. 

	KAMPOT
	Cambodia Mineral Development Co. Ltd.

	Cement Cambodia Chakrey Ting Co. Ltd.
	Neoneer

	Kampot Cement Co. Ltd.
	Ratanak Stone Cambodia Development Co. Ltd.

	Khaou Chuly Development Co. Ltd. & Tong Yang Cement Corporation 
	PAILIN

	Pheapimex Group - Phnom Kampong trach
	Sonuba Cham IndustriesCo. Ltd.

	Thai Boon Roong Cement Co. Ltd.
	PREAH VIHEAR

	Unite International (Cambodia) Foreign Investment Group Co. Ltd.
	Chhong Kor Chhean Pean Co. Ltd

	KOH KONG
	Delcom Cambodia PTE. LTD

	Samnang Rea Thbong Thmor Co. Ltd
	Ratanak Stone Cambodia Development Co. Ltd

	KOMPONG CHAM
	Titan Mineral Group Co., Ltd

	Sun Trading Co. Ltd.
	PURSAT

	Kompong Speu
	Southern Mining Co. Ltd.

	Future Environment 
	RATANAKIRI

	T.S.S.M Group Co., Ltd
	Cambo Cana Kiri Development Ltd 

	KOMPONG THOM
	Cambodia International Mining Group (CIMG - China)

	NGOV PET
	Indochine Resources Ltd 

	Vannvymex Co. Ltd.
	Liberty Mining International PTY Ltd

	KRATIE
	Rattanak Chhorpoan (Cambodia) Ltd

	Cambodia International Mining Group
	Seoul Digem Cambodia Co Ltd 

	Chhong Kor Chhean Pean Co. Ltd
	Southern Gold (Cambodia) Ltd, Greystroke Ltd 

	Leang Samean Quarry
	Summer Gold Investment Pty Ltd 

	TTY Rithy Mexco Co. Ltd
	Transol Mining And Exploration Company Pty Ltd

	Zhong Xin Industrial Co. Ltd.
	Ultra Marine Kiri (Cambodia) Ltd 

	MONDULKIRI
	SIEM REAP

	Anging Cambodia Investment Company Co, Ltd
	Chea Ravy Quarry

	Antrong EL
	Meas Narithy Quarry

	Bhp Billiton World Exploration Inc and Mitsubishi Corporation 
	Teng Mab Quarry

	CAMBO CANAKIRI Development Ltd 
	SIHANOUK VILLE

	Cambodia Hai Lan Mineral Company Limited 
	TKS International Co. Ltd.

	Chin Siv Nginh CSN Cambodia Import Export 
	Va Ly Heng

	China Forwin International Investment Phnom Penh Mining Co, Ltd 
	STUNG TRENG

	D&Z Investment Co, Ltd 
	Mong Good Luck Mining Co. Ltd.

	Gold Metal Group Co, Ltd 
	Ta Yi Co. Ltd.

	Moeung Sok 
	Try Pheap Co. Ltd.

	Oksan Cambodia Inc 
	Titan Mineral Group Co., Ltd


� While this annex deals mostly with mining, there are similar concerns regarding the potential social and environmental impacts of oil and gas extraction.  


� The Cambodian Constitution, Article 58.


� 2001 Law on Management and Exploitation of Mineral Resources, Article 7 & 25. Private land ownership (kmµsiTi§ÉkCn) refers to those with title on the land registry. Those with possession rights are normally not interpreted to meet the conditions or Art. 7 of the Law on Mineral Resources until they have transformed their possession rights into a title (based on Article 39 of the Land Law), neither are indigenous communal land titles included in “private land ownership”.


� Those without legal title and indigenous communal land title should still be protected because the RGC has ratified the International Covenant on Economic, Social and Cultural Rights (ICESCR) which includes the obligation to respect citizens’ right to adequate housing and forbids the destruction of land necessary for subsistence.  


� For example, Circular #001 on Suspension and Revocation of Mineral Resources (25th May 2004) ; Circular #002 on Preventing Measures Against Anarchic Mineral Exploitation in Provinces / Municipalities in the Kingdom of Cambodia (25th May 2004) and Sub-Decree #08 on Defining Investment Principles for All Kinds of Mineral Resources (31st January 2005).


� http://www.cambodiainvestment.gov.kh/?q=ii_land


� 2001 Land Law, Article 23


� 2001 Law on Management and Exploitation of Mineral Resources, Article 20.


� 2001 Law on Management and Exploitation of Mineral Resources, Article 21.2.


� 1996 Law on Environment Protection and Natural Resource Management, Article 16.


� Beaumont, P (2008) Extractive Industry “Mining” Study: Social and Environmental Impacts in Ratanakiri and Mondulkiri. Development and Partnership in Action, Phnom Penh, July 2008.


� Defined in the Protected Area Law (Art. 7) as National Park, Wildlife sanctuary, Protected landscape, Multiple use area, Ramsar site, Biosphere reserve, Natural heritage site and Marine Park.


� Gillison, D (2007) “After stripping Cambodia of almost all its natural resources, now come the mining invasion ... when will it stop? Cambodia Braces for a Mining Invasion”, Asia Sentinel, 21st September 2007.


� Beaumont, P (2008) Extractive Industry “Mining” Study: Social and Environmental Impacts in Ratanakiri and Mondulkiri. Development and Partnership in Action, Phnom Penh, July 2008.


� Ibid.


� � HYPERLINK "http://www.kenertec.co.kr/korean/main/main.asp" ��http://www.kenertec.co.kr/korean/main/main.asp�


� According to Reuters, Rattanak Stone transaction will not be concluded 31 August 2008. Kenertec is now operational and have 2 office sites, one in Rovieng District town and the other in Toul Kok, Phnom Penh. 


� � HYPERLINK "http://www.kenertec.co.kr/english/relations/whatsnew_read.asp?page=2&num=12" ��http://www.kenertec.co.kr/english/relations/whatsnew_read.asp?page=2&num=12�


� From � HYPERLINK "http://www.kenertec.co.kr/english/relations/whatsnew_read.asp?page=1&num=10" ��http://www.kenertec.co.kr/english/relations/whatsnew_read.asp?page=1&num=10�  


� Administration of Nature Conservation and Protection, formerly the Department of Nature Conservation and Protection.


� International Council on Mining and Metals Sustainable Development Framework: � HYPERLINK "http://www.icmm.com/our-work/sustainable-development-framework" ��http://www.icmm.com/our-work/sustainable-development-framework� and the Extractive Industries Transparency Initiative: http://eitransparency.org/


� Reduced Emissions from Deforestation and Degradation. For further information, see International Institute for Environment and Development’s “Sustainable Financing of Protected Areas in Cambodia: Phnom Aural and Phnom Samkos Sanctuaries”.






[image: image1]